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PER CURI AM *

Lazaro Faraga, M ssissippi prisoner # 41313, appeals the
summary judgnent granted in favor of the defendants, dism ssing
his 42 U S.C. 8§ 1983 conplaint. Faraga argues that the
M ssi ssi ppi Parole Board violated his rights under the Ex Post
Facto C ause by denyi ng hi mannual parol e reconsideration
heari ngs, which he was entitled to under the lawin effect at the

time he commtted the offense. He further asserts that he was

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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deni ed equal protection on the basis of his Cuban nationality by
the Parole Board in that simlarly situated white and bl ack
prisoners were granted parole, while he was deni ed parole.

Under the principles set forth in Garner v. Jones, 529 U S

244, 251-57 (2000), and California Dept. of Corr. v. Mrales, 514

U S 499, 509-14 (1995), Faraga was required to show that the
Board’ s anended rules permtting the Board to give set-offs of
fromone to seven years created a significant risk of prolonging
his incarceration. Qur de novo review of the record reveal s that
the magi strate judge properly concluded that there was no genui ne
issue of material fact as to whether application of the anmendnent
created the prohibited effect. See FED. R Cv. P. 56(c)

G ven the nature of Faraga s crine and the other reasons
listed by the Board for denying himparole, it is difficult to
see how the Board increased the risk of his serving a | onger
sentence when it decided to set Faraga s next parole hearing five

years later, rather than annually. See Garner, 529 U S. at 255.

Furthernore, the record indicates that the anendnent allows the
Board to set reconsideration dates between one and seven years.
Thus, |ike the anmendnent in Garner, the anendnent here vests the
Board with discretion as to how often an i nmate nay be
reconsidered. 1d. at 254. The Board consequently may set

reconsi deration dates according to an inmate’ s |ikelihood of

rel ease on parole. 1d. Furthernore, there is no evidence in the

record indicating that Faraga woul d be precluded from seeki ng an
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expedited hearing fromthe Board if he experienced a change in

circunstances. See Mrales, 514 U S. at 512. Accordingly, the

magi strate judge did not err in granting sunmary judgnment in
favor of the defendants as to Faraga' s claimunder the Ex Post
Facto O ause.

Al t hough Faraga sufficiently stated an equal protection

cl ai m based on his Cuban nationality, see Thonpson v. Patteson,

985 F.2d 202, 207 (5th Cr. 1993), the evidence he presented in
support of his claimwas insufficient to create a genui ne issue
of material fact regarding the Board s alleged discrimnation.
Specifically, the evidence Faraga produced concerned white and
bl ack prisoners who had been reviewed for and granted parole in
1996 or earlier. Faraga’ s evidence was not relevant as to

whet her he was denied parole in 1999 and/or 2001 based on an

i nproper notive.

The district court’s judgnent is AFFI RVED



